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Comments

I

One Strike and You're Out-or Are You?:
Rucker's Influence on Future Eviction
Proceedings for Section 8 and Public
Housing
Amy R. Bowser*
I.

Introduction

In March 2002, the Supreme Court finally resolved the ambiguity
that surrounded public housing evictions and the inconsistency in court
decisions that resulted from the confusion.1 For years, courts and public
* J.D. Candidate, The Pennsylvania State University Dickinson School of Law,
2004. The author wishes to thank the crew at MidPenn Legal Services in State College
for inspiring this Comment. The author also wishes to extend a very special thanks to her
family and friends for their endless support. This Comment is dedicated to my mother
and father, Nancy and Gary Bowser, for their unwavering confidence and love.
1. See Dep't of Hous. & Urban Dev. v. Rucker, 535 U.S. 125 (2002); see, e.g.,
Chavez v. Hous. Auth. of El Paso, 973 F.2d 1245, 1248-49 (5th Cir. 1992) (concluding
that housing authority policy of evicting tenants for criminal activities of their guests and
relatives is constitutional); City of S. San Francisco Hous. Auth. v. Guillory, 49 Cal.
Rptr. 2d 367, 372 (Cal. Super. Ct., App. Dept., 1995) (holding that eviction was proper
even though son moved out after arrest); Am. Apartment Mgmt. Co. v. Phillips, 653
N.E.2d 834, 840, (111. App. Ct. 1995) (requiring knowledge of the drug activity of guest
before eviction is allowed); Syracuse Hous. Auth. v. Boule, 701 N.Y.S.2d 541, 541-42
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housing authorities battled over the proper interpretation of the United
States Department of Housing and Urban Development's ("HUD")
housing regulations, especially those regulations governing when and
how to evict. 2 Finally, in Department of Housing & Urban Development
v. Rucker,3 the Supreme Court decided that public housing authorities
have virtually limitless power to evict a public housing tenant, or even an
entire household, when the lease is violated for illegal drug use on the
premises. 4 This unanimous Supreme Court decision allows HUD to
ignore any possible defenses 5 introduced by public housing tenants who
face eviction.6
Shortly after the Supreme Court decided Rucker, the Secretary and
Assistant Secretary of HUD forwarded letters to public housing directors
asking them to use their discretion responsibly when deciding to evict
innocent tenants. 7 Also post-Rucker, two state courts applied the
decision differently; one court strictly followed Rucker and gave
discretion to the public housing authority, 8 while the other court retained
the discretion to evict and engaged in a case-specific inquiry to decide

(N.Y. 1998) (holding that eviction was proper even though tenant was not aware of the
drug-related activity engaged in by the emergency babysitter).
2. See Memorandum from the National Housing Law Project, to Housing
Advocates (June 2000), available at http://www.nhlp.org/html/pubhsg/onestrike.htm
[hereinafter Housing Memorandum].

3. 535 U.S. at 125.
4.

Id. at 136. The public housing authority must include provisions in the lease that

detail reasons for termination. See 42 U.S.C. § 1437d(l)(6) (2000). Each public housing
agency shall use leases that:
(6) provide that any criminal activity that threatens the health, safety, or right to
peaceful enjoyment of the premises by other tenants or any drug-related
criminal activity on or off such premises, engaged in by a public housing
tenant, any member of the tenant's household, or any guest or other person
under the tenant's control, shall be cause for termination of tenancy ....
Id.
5. These defenses include: the knowledge of the tenant of the illegal crime, the
extent of participation by family members, the seriousness of the violation, the effect that
an eviction would have on the entire family, and the willingness of the tenant to remove
the wrongdoer. See Letter from Michael Liu, Assistant Secretary of HUD, to Public
Housing Directors (June 6, 2002), availableat
http://www.nhlp.org/html/pubhsg/Liu%206-6-02%201tr.pdf [hereinafter Liu Letter];
Letter from Carole W. Wilson, Associate General Counsel for Litigation for HUD, to
Charles J. Macellaro, P.C. (Aug. 15, 2002), availableat
http://www.nhlp.org/html/pubhsg/HUD%20Rucker/o2OLegal%200pinion%20Yonkers%
2015aug2002.pdf [hereinafter Wilson Letter].
6. See Wilson Letter, supra note 5.
7. See Letter from Mel Martinez, Secretary of HUD, to Public Housing Directors
(Apr. 16, 2002), available at http://www.nhlp.org/html/pubhsg/Martinez%204-1602%201tr.pdf [hereinafter Martinez Letter]; see also Liu Letter, supra note 5.
8. See Hous. Auth. of Joliet v. Chapman, 780 N.E.2d 1106, 1108 (111. App. Ct.
2002).
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whether the holding in Rucker should apply. 9 Although the Supreme
Court's decision appears to be unambiguous, courts and public housing
authorities are still battling over the correct way to apply Congress's
"One Strike and You're Out" policy.1 0
This Comment focuses on the scope of the Rucker decision. The
decision itself holds that public housing authorities have discretion to
evict under 42 U.S.C. § 1437d()(6)." This section, however, governs
only public housing procedures.' 2 The decision does not address the
effect on other federally subsidized housing, specifically Section 8
housing.' 3 Section 8 housing is different than public housing; the4
rent.1
government does not own such housing, but rather subsidizes the
Because of ownership differences, 15 separate eviction statutes, 16 and
policy explanations given by the Supreme Court to back its decision in
Rucker,17 this Comment demonstrates why the Rucker decision should
not extend to Section 8 housing.
This Comment will also address the effect of the Rucker decision on
the courts' role in public housing eviction proceedings. Until Rucker,
great inconsistency existed when courts were asked to decide public
housing evictions under § 1437d()(6). 18 Some jurisdictions said that the
statute was silent as to an innocent tenant defense and therefore
ambiguous.' 9 Most of these courts said that the public housing authority
9. Oakwood Plaza Apartments v. Smith, 800 A.2d 265, 270 (N.J. Super. Ct. App.
Div. 2002).
10. The "One Strike and You're Out" policy, originally called the Anti-Drug Abuse

Act of 1988, was enacted in 1988, Pub. L. No. 100-690, 102 Stat. 4181 (1988), and was
renewed by President Clinton in his 1996 State of the Union Address. Housing
Memorandum, supra note 2. Later that year, HUD reintroduced the "One Strike and
You're Out" policy in a notice to public housing authorities to help them implement this
stricter eviction procedure. DEPT. OF Hous. & URBAN DEV., "ONE STRIKE AND YOU'RE
OUT": SCREENING AND EVICTION GUIDELINES FOR PUBLIC HOUsING AuTHORITIEs, HUD

NOTICE PIH 96-16 (Apr. 12, 1996), availableat
http://www.hudclips.org/sub-nonhud/cgi/nphbrs.cgi?d=HBNT&s 1=one+strike&op 1=AND&I= 100&SECT 1=TXTHITS&SECT5=H
EHB&u=./hudclips.cgi&p=1&r=9&f=-G.
11. Dep't of Hous. & Urban Dev. v. Rucker, 535 U.S. 125, 136 (2002).
12. See Housing Memorandum, supra note 2.

13. See generally Rucker, 535 U.S. at 127-36 (holding that public housing
authorities can evict under 42 U.S.C. § 1437d(l)(6), which specifically governs evictions
for public housing only).
14.

See Strategic Plan, at http://www.hud.gov:80/reform/spso3.cfm (last visited July

29, 2003).
15.
16.

See id
See Housing Memorandum, supra note 2.

17. Rucker, 535 U.S. at 135.
18. The National Housing Law Project compiled a list of cases with differing
outcomes in evicting innocent tenants. See Housing Memorandum, supra note 2.
19. The general rule of statutory construction when a statute is ambiguous is to look
at the legislative history to determine the intent. Some courts interpreted Congress' intent
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abused its discretion if it did not look at the circumstances of each
individual case. 20 Other courts concluded that § 1437d()(6) was
unambiguous and should be strictly applied.2' If the housing authority
concluded that the tenant had violated a lease provision, the only way to
avoid eviction was a procedural error, such as a lack of notice, or a
constitutional violation, such as discrimination on the basis of race.22
Since the Supreme Court's decision, courts can no longer decide
whether the public housing authority's eviction decisions are
reasonable.2 3 Chief Justice Rehnquist, in writing the Rucker decision,
expressly stated that the language of § 1437d(0(6) is unambiguous and
that Congress clearly intended the result decided by the Court.24 Because
of this ruling, lower courts should not look at legislative intent,25 or
require the public housing authority to balance factors when deciding to
evict. 26 Any case appealed from a public housing hearing should only be
examined for other legal errors.27 Now, protection of innocent tenants
can only be accomplished by urging public housing authorities to use
discretion when making a determination to evict, because once the
eviction proceeding gets to court, that decision will ordinarily be
upheld.2 8
Part II of this Comment gives a brief explanation of the events
leading up to the Supreme Court's Rucker decision. It also explains both
to require punishment to only those with knowledge of the illegal drug use. See, e.g.,
Hous. Auth. of Joliet v. Keys, 761 N.E.2d 338, 343 (I11.
App. Ct. 2001) (holding that the
tenant could not be evicted after looking at the circumstances surrounding the illegal drug
use); Hous. Auth. for Prince George's County v. Williams, 784 A.2d 621, 625 (Md. Ct.
Spec. App. 2001) (remanding to the lower court to determine the knowledge of the tenant
of the illegal drug activity occurring on the premises).
20. These courts were using de novo judicial review of whether the alleged conduct
constitutes "good cause." See Ninth CircuitPanel Upholds "One-Strike'"Evictions, at
http://www.nhlp.org/html/hlb/200/ninthcircuit.htm (last visited July 29, 2003).
21. Under the first prong of the Chevron test, courts must determine whether
Congress has spoken to the direct issue. Chevron U.S.A., Inc. v. Nat'l Res. Def. Council,
Inc., 467 U.S. 837, 865-66 (1984). Once it is determined that the language is clear and
unambiguous, the agency interpretation is disregarded and the plain language of the
statute is applied. Id. Like Chevron and agency interpretation, courts do not examine the
legislative intent if the plain language of the statute is clear. See Bryson v. Shumway,
308 F.3d 79, 85 (1st Cir. 2002) ("[Look first at the] language of the statute itself. If a
statute is unambiguous. . . use neither legislative history nor administrative agency
interpretation."); see also Burton v. Tampa Hous. Auth., 271 F.3d 1274, 1277 (11 th Cir.
2001) (explaining that where there is no ambiguity in words of a statute, there is no room
for judicial construction).
22. See Wilson Letter, supra note 5.
23. See infra notes 196-214 and accompanying text.
24. Dep't of Hous. & Urban Dev. v. Rucker, 535 U.S. 125, 130 (2002).
25. Bryson, 308 F.3d at 85.
26. See infra notes 196-214 and accompanying text.
27. See Wilson Letter, supra note 5.
28. See infra notes 204-08 and accompanying text.
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public housing and Section 8 housing and outlines the similarities and
differences of each.
Part III discusses whether the scope of Rucker extends to Section 8
housing. In analyzing the scope, three questions about eviction are
addressed: whether public housing authorities can evict Section 8
housing tenants; whether property owners can evict Section 8 housing
tenants pursuant to Rucker; and whether public housing authorities can
discontinue rent payments so that Section 8 tenants can be evicted by
owners on nonpayment grounds.
Part IV examines the role of the judiciary in the eviction process
post-Rucker and the conflicting judicial decisions that have occurred in
Rucker's wake. Through analysis of the post-Rucker judicial decisions,
this Comment concludes that the conflict within these decisions supports
the conclusion that Rucker does not apply to Section 8 evictions.
Part V concludes that Section 8 evictions should not be governed by
the Rucker decision. It also concludes that courts have a very limited
role in reviewing public housing authorities' determination of eviction
post-Rucker.
Rucker's Origin and Impact: How Section 8 Housing Differs from
Public Housing

II.

A.

History of the Rucker Decision

Congress initially enacted the Anti-Drug Abuse Act of 198829 to
protect public housing tenants from drug-related crime, which occurs
often in public housing. 30 The Act was written in response to the
emerging need to control rising crime rates in public housing. 3' The Act,
commonly known as the "One Strike and You're Out" policy, was
ratified not to evict innocent tenants but to protect truly innocent
neighbors.32
The Rucker controversy started in California when the Oakland
29.
30.

Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181.
SoCheung Lee, Serving the Invisible and the Many: U.S. Supreme Court

Upholds the Rucker One-Strike Policy, 11 J. AFFORDABLE Hous. & CMTY. DEV. L. 415,
417 (2002).
31. Robert S. Greenberger & Scott Ritter, Justices Support Evicting Tenants of
Public Housing in Drug Crimes, WALL ST. J., Mar. 27, 2002, at B10.
32.

Daniel Henniger, Wonder Land: Laws Call Crime Out on Strikes; Protest Is

Filed,WALL ST. J., Apr. 5, 2002, at A8. The article discusses the Rucker decision and the
public reaction to the eviction of four elderly public housing tenants: "If you live near
Presidio in nearby San Francisco and read about this, it's really an outrage. If you live on
the same floor with the old guy, it's deliverance." Id.
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Housing Authority evicted four tenants who had each lived in public
housing for over a decade.33 Barbara Hill and Willie Lee were evicted
because their grandchildren were caught smoking marijuana in the
parking lot of the housing complex; Pearlie Rucker had a mentally
disabled daughter who was caught with cocaine; Herman Walker was
evicted because his caregiver was found with cocaine.34 Each evicted
tenant was not culpable for the illegal drug use, but each was held
responsible.35
Until the Supreme Court decided Rucker in March 2002, the public
housing community, especially within the jurisdiction of the Ninth
Circuit, disputed over the proper interpretation of 42 U.S.C. § 1437d(). 3 6
Shortly after the federal district court in California granted the four
Rucker defendants an injunction against their eviction,3 7 the Court of
Appeals for the Ninth Circuit reversed and allowed the innocent public
housing tenants to be evicted for violation of the drug activity provision
in the lease.38 An en banc panel of the Court of Appeals later reversed
the eviction and agreed with the District Court that an injunction was
proper. 39 The Supreme Court reversed this decision and settled the
debate in favor of the public housing authorities.4 °
B. Public Housing Versus Section 8 Housing
There is no doubt that the final Rucker decision governs eviction
proceedings for public housing tenants, but there is no mention in that
decision about Section 8 housing tenants.4 1 The decision emphasized the
Supreme Court's support of Congress's "One and Strike and You're
Out" policy and said that "it was reasonable for Congress to permit nofault evictions in order to 'provide public and other federally assisted
42
low-income housing that is decent, safe, and free from illegal drugs.'
33.
34.
35.
36.

Rucker v. Davis, 237 F.3d 1113, 1117 (9th Cir. 2001).
Id.
See id.
See generally Ninth Circuit Panel Upholds "One-Strike" Evictions, supra note

20.
37. Rucker v. Davis, No. C 98-00781 CRB, 1998 WL 345403, at *1 (N.D. Cal. June
19, 1998).
38. Rucker v. Davis, 203 F.3d 627, 629 (9th Cir. 2000). The National Housing Law
Project expressed their concern for the public housing tenants living in the Ninth Circuit
shortly after the injunction was reversed: "[T]enants will essentially be at the mercy of
the PHA or housing provider's discretion." See Ninth Circuit Panel Upholds "OneStrike " Evictions, supra note 20.
39. Davis, 237 F.3d at 1113.
40. Dep't of Hous. & Urban Dev. v. Rucker, 535 U.S. 125, 136 (2002).
41. See generally id. at 127-36 (holding that public housing authorities can evict
under 42 U.S.C. § 1437d(/)(6) (2000)).
42. Id.at 134 (emphasis added) (citing 42 U.S.C. § 11901 (1) (1994 ed.)).
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Federally assisted housing is the broad category of housing that the
government either owns or subsidizes. 3 Included in this category is
Section 8 housing.44
There are several ways to distinguish public housing from Section 8
housing. 45 The main differences are the governing statutory provisions,
ownership, eligibility, and freedom in choosing housing.4 6 Conversely,
both programs have similarities. 7 The public housing and Section 8
statutes governing termination due to drug-related activity are almost
48
Moreover, both are federally funded programs that assist
identical.
low-income individuals in providing a home for themselves and their
families.4 9
Section 8 housing can be generally defined as a federally funded
housing subsidy program. 50 HUD allows low-income tenants to choose
privately owned rental housing that they could not normally afford and
supplements the difference in rent to the private landlord.5' Usually, the
public housing authority, funded by HUD, pays the owner of the private
apartment the difference between 30 percent of the family income and
the gross rent for the unit.52 This encourages private landlords to accept
low-income tenants and provides low-income individuals the opportunity
to live in safe, decent housing.
There are two main types of Section 8 housing: tenant-based
housing and project-based housing. 3 In both types, the public housing
authority issues vouchers to eligible families and allows them to choose a
home that meets their needs.54 Also, in both types, the public housing

43.

Strategic Plan, supra note 14.

44. Id.
45. See infra notes 50-62 and accompanying text.
46. See infra notes 50-62 and accompanying text.
47. See infra notes 50-62 and accompanying text.
48. The major difference is the specification of the proximity to the housing that can
still constitute eviction. The public housing statute says "on or off' the premises, while
the Section 8 statute provides for "on or near" the premises. See supra note 4 (giving the
drug activity termination provision for public housing); infra note 116 (giving the drug
activity termination provision for tenant-based and project-based housing); see also
Housing Memorandum, supra note 2 (explaining the differences between the two
statutes).
49. Strategic Plan,supra note 14.
50. See Section 8, at http://www.housingnyc.com/resources/sec8.html (last visited
Aug. 1, 2003).
51. See id.; Housing Choice Vouchers, at
http://www.hud.gov/offices/pih/programs/hcv/index.cfm (last visited Aug. 1, 2003).
52. See Project Based Vouchers, at
http://www.hud.gov/offices/pih/programs/hcv/project.cfm (last visited Aug. 1, 2003).
53. See Housing Memorandum, supra note 2.
54. See Project Based Vouchers, supra note 52; Tenant Based Vouchers, at
http://www.hud.gov:80/offices/pih/programs/hcv/tenant.cfm (last visited Aug. 1,2003).
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authority and the property owner enter into a contract, 55 but the property
owner remains as landlord and signs a lease with the Section 8 housing
tenant. 56 These programs ensure that tenant-based and project-based
housing tenants are provided with good quality housing in a broad range
of neighborhoods. 7
On the other hand, public housing is housing that is actually owned
by the government. 58 The landlord is the local public housing agency,
and HUD handles the planning, developing, and managing of these
projects.5 9 Tenants are usually very low-income citizens. 60 Rent is
determined by calculating what each tenant can actually pay. 61 HUD, in
these circumstances, is not subsidizing the rent a tenant cannot pay, but is
instead providing the tenant with a home, albeit not of their choice, at a
62
reduced cost.

The Government undeniably has an interest in the safety and
livability of the housing units that it owns or subsidizes. 63 However, as
Chief Justice Rehnquist wrote in the Rucker opinion: "The government

is not attempting to criminally punish or civilly regulate [public housing
tenants] as members of the general populace. It is instead acting as a
landlord of property that it owns, invoking a clause in a lease to which

64
respondents have agreed and which Congress has expressly required."

Public housing is the only federally subsidized housing that is actually
owned by the government; private landlords retain ownership of Section
8 housing units. 65 Therefore, the analysis in the Rucker decision can
either be interpreted to include Section 8 housing in the language of
55. These are called HAP (Housing Assistance Payments) contracts, and they
establish the initial rents for the units, describe the responsibilities of the public housing
authorities and the owner, and establish the contract term. Project Based Vouchers,
supra note 52.
56. See generally Housing Memorandum, supra note 2.
57. Strategic Plan, supra note 14.
58. See HUD's Public Housing Program, at
http://www.hud.gov:80/renting/phprog.cfm (last visited Aug. 1, 2003).
59. Id.
60. Id.
61. The rent for public housing is referred to as Total Tenant Payment and is based
on the family's anticipated gross annual income less deductions. Id.The formula used in
determining the Total Tenant Payment is the highest of the following:
(1) 30 percent of the monthly adjusted income (annual income less deductions)
(2) 10 percent of monthly income
(3) welfare rent
(4) a $25 minimum up to $50 a month set by the public housing authority.
Id.

62.

Id.

63. See Wilson Letter, supra note 5.
64. Dep't of Hous. & Urban Dev. v. Rucker, 535 U.S. 125, 135 (2002) (emphasis
added).
65. See supra notes 50-62 and accompanying text.
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"federally assisted housing," or to omit Section 8 housing in the language
of "property that it owns. 6 6
III.

67
Section 8 Housing: Within (or Without) the Rucker Decision?

The local public housing authority, through HUD, subsidizes a
Section 8 tenant's rent.68 The public housing authority and the owner
enter into a contract that lays out the owner's responsibilities. 69 The
contract also binds the public housing authority to its promise to pay the
owner the subsidized rent payment. 70 The Section 8 tenant and the
owner then enter into a lease for the home. 71 All three parties are tied

66. See infra notes 139-69 and accompanying text.
67. For this discussion, the analysis will base all eviction guidelines on the laws for
basic Project-based Section 8 housing under 24 C.F.R. § 5 subpart 1, and § 247 (2003),
and Tenant-based Section 8 housing under 24 C.F.R. § 982. Although there are many
other types of Section 8 housing for specific groups, such as group homes or housing for
the elderly, and specific programs under both Tenant-based and Project-based Section 8
housing, this analysis is trying to grasp the effects of Rucker on Section 8 housing in the
most generic sense. The laws governing different specified subparts of Section 8
housing, including screening, termination of tenancy, and eviction for illegal drug use are
very similar. This discussion is limited to basic topics of Section 8 housing to eliminate
confusion.
68. Section 982.1(b) provides:
(1) Section 8 assistance may be "'tenant-based" or "project-based." In projectbased programs, rental assistance is paid for families who live in specific
housing developments or units. With tenant-based assistance, the assisted unit
is selected by the family.
(2) To receive tenant-based assistance, the family selects a suitable unit. After
approving the tenancy, the PHA enters into a contract to make rental subsidy
payments to the owner to subsidize occupancy by the family.
24 C.F.R. § 982.1(b); see also supra notes 53-57 and accompanying text.
69. See supra note 55. HUD regulations set out the duties of the owner that the
See 24 C.F.R.
public housing authorities must include in the HAP contract.
§ 982.162(a)(2). The public housing authority and the owner must follow HUD's
contract requirements. See id. § 982.451 (a)(1).
70. See supra notes 50-57 and accompanying text.
71. Section 982.308 provides:
(b) Form of lease.
(1)The tenant and the owner must enter a written lease for the unit. The lease
must be executed by the owner and the tenant.
(d) Required information. The lease must specify all of the following:
(1) The names of the owner and the tenant;
(2) The unit rented (address, apartment number, and any other information
needed to identify the contract unit);
(3) The term of the lease (initial term and any provision for renewal);
(4) The amount of the monthly rent to owner; and
(5) A specification of what utilities and appliances are to be supplied by the
owner, and what utilities and appliances are to be supplied by the family.
24 C.F.R. § 982.308. The lease should also specify all reasons for eviction, including any
illegal drug use. See infra notes 115-16 and accompanying text.
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together by contract and each has obligations to the other, either to
perform management functions, adhere to the lease provisions, or to pay73
rent.72 Public housing, conversely, eliminates the third-party owner.
The public housing authority holds the lease with the tenant and has all
the control of a normal landlord, as well as all of the authority given to it
by HUD, specifically the ability to evict tenants under the "One Strike
and You're Out" policy 74 for first time lease violations for illegal drug
use.75

HUD regulates what landlords "must" do,76 and what they "may"
do.
Evictions fall in the "may" category; an owner may evict if he
knows of illegal drug use. 8 The lease provisions discussing the reasons
for eviction fall in the "must" category. 79 Once the landowner decides to
evict, HUD regulates the procedures that must be followed for the
eviction to be proper.8 °
The line between "must" and "may" is often so blurred that owners
are confused on when and if they can evict. In Rucker, the Supreme
Court addressed public housing authorities' power to evict using the
"One Strike and You're Out" 8' policy. 82 The Supreme Court declared
that 42 U.S.C. § 1437d(/)(6) unambiguously gives public housing
authorities the right to evict a tenant for violation of a lease provision,
and specifically, for violation of the drug-use provision. 83 This eviction
can take place even if "[the] tenants did not know, could not foresee, or
could not control [the illegal drug use] by other occupants," invited
guests, or any other persons under the tenant's control.84 This decision
77

72.
73.

See supra notes 68-71 and accompanying text.
See supra notes 58-62 and accompanying text.

74.

DEPT. OF Hous. & URBAN DEV., supra note 10.

75. See supra notes 29-32 and accompanying text; see also infra notes 196-99 and
accompanying text.
76. See, e.g., 24 C.F.R. § 5.854 (requiring owners to prohibit admission of those who
have been evicted for drug-related criminal activity in the past three years); id
§ 982.310(e)(2)(ii) (requiring owners to notify the public housing authority of initiation
of an eviction action).
77. See, e.g., id. § 5.851(b) (giving owners the discretion to terminate tenancy); id.
§ 5.852 (allowing owners to consider factors when deciding to evict); id.§ 982.3 10(c)(3)
(telling the owners of tenant-based housing that they may evict for drug-related crimes).
78. Id. § 5.85 1(b); id. § 982.3 10(c)(3).
79. Id. § 5.858; id § 982.310(c)(1).
80. Id.§ 5.858; id § 982.3 10(c)(1).
81. 42 U.S.C. § 1437d()(6) (2000) is commonly referred to by HUD and public
housing authorities as the "One Strike and You're Out" policy even though the actual Act
never mentions one strike evictions. See Housing Memorandum, supra note 2.
82. See Dep't of Hous. & Urban Dev. v. Rucker, 535 U.S. 125, 127-28 (2002).
83. Id.
84. See Caroline L. Curry, Anti-Drug Abuse Act-No-Fault Eviction Permitted, 55
ARK. L. REV. 461, 462 (2002) (explaining the public housing authorities' power to evict
under Rucker and 42 U.S.C. § 1437(d)).

2003]

ONE STRIKE AND YOU'RE OUT-OR ARE

You?

does not mean that public housing authorities must evict; it merely gives
them the full discretion to evict if they determine that lease provisions
were violated. 5
The issue that follows then is the extent of the public housing
authorities and owners' power to evict Section 8 housing tenants. The
following questions will help in the analysis of that scope. Can the
public housing authority evict the tenants of Section 8 housing for lease
violations, as it does with public housing, despite the fact that the public
housing authority does not hold the lease to the home? If the public
housing authority cannot evict and can only regulate tenants in the
screening process, can the property owner evict under the same premise
as Rucker? Can public housing authorities stop subsidizing the rent if a
tenant violates a lease provision, requiring the tenant to either pay the
rent in full or be subject to eviction under non-payment grounds?8 6 Each
of these questions will be discussed separately.
A.

Who Has the Power To Evict Section 8 Housing Tenantsfor Lease
Violations: The Public HousingAuthority, the Owner, or Both?

The Rucker decision clearly affirms the public housing authorities'
power to evict public housing tenants for lease violations.8 ' But, for
evictions from Section 8 housing, it is the responsibility of the owner to
evict.88

HUD delegates to owners the power to evict under specific

situations, including "material noncompliance with the rental agreement,
material failure to carry out obligations under any state landlord and
tenant act, criminal activity ...[and] other good cause."8 9

The power to terminate tenancy and evict is a function of
management given to an owner in normal landlord-tenant law. 90 The
ability to evict has not been waived by the addition of the third-party
public housing authorities in Section 8 housing situations. 91 Although
85. Wilson Letter, supra note 5.
86. These questions are an attempt to encompass all of the possible questions that
someone could pose to argue that the Rucker decision controls Section 8 housing
evictions.
87. 535 U.S. at 136 (emphasis added).
88. See 24 C.F.R. § 5.851(b) (2003); id.§ 982.452(b)(6); infra notes 113-24 and
accompanying text.
89. 24 C.F.R. § 247.3(a)(3) ("The landlord may not terminate any tenancy in a
subsidized project except upon the following grounds ....) (emphasis added). See id.
§ 982.310(a) (outlining the grounds on which an owner can terminate tenancy).
90. Landlord-tenant law is governed by state statutes. For one example of a state's
eviction statute under normal landlord-tenant law, see 68 PA. CONS. STAT. § 250-501
(2003) (Pennsylvania's statute governing "notice to quit").
91. 24 C.F.R. § 247.6(c). "A tenant may rely on State or local law governing
eviction procedures where such law provides the tenant procedural rights which are in
addition to those provided by this subpart .....Id.
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the public housing authorities and HUD can still review or audit the
owners for their management decisions, the ultimate determination to
evict lies within the scope of power of the owner.9 2 Therefore, even if a
lease is violated, it is within the owner's
discretion, and not the public
93
housing authority's discretion, to evict.
B. If the Public Housing Authority Cannot Evict and Can Only
Regulate Tenants in the Screening Processfor Section 8 Housing,
Can the Property Owner Evict UnderRucker?
1.

Public Housing Authorities' Power To Screen

Public housing authorities look at many different factors when
deciding whether to provide potential Section 8 tenants with housing
vouchers.94 One factor that can cause denial of admission is the use of
drugs. 95 HUD sets guidelines for public housing authorities; if the public
housing authority determines that any household member is currently
engaging in illegal drug activity, 96 or that the housing authority has
reason to believe that a member of the household may threaten "the
health, safety, or right to peaceful enjoyment of the premises," 97 the
public housing authority must deny admission.98 Therefore, the public
housing authority has the ability to alleviate illegal drug use in Section 8
housing from the outset and prevent known drug offenders or suspected
users from ever occupying any federally subsidized housing. 99
In addition to the interview screening, public housing authorities
can obtain criminal records to determine a person's history of illegal
drug activity.100 If an applicant has been previously evicted from
federally assisted housing due to drug-related activity, the public housing
authority is not allowed to admit that applicant to the funding program
92. See id. § 5.851(b).
93. Id. § 5.861. "[Owners] may terminate tenancy and evict the tenant through
judicial action for criminal activity by a covered person.., if [the owner] determine[s]
that the covered person has engaged in the criminal activity .... Id.
94. Id. § 982.553.
95. Id. § 982.553(a)(1). Another factor is income levels; a family is ineligible for
housing assistance if the total family income exceeds the minimum income level allowed.
See Tenant Based Vouchers, supra note 54. The public housing authority funds tenants
that are in the very low income brackets, earning incomes below 50 percent of the area's
median income. Id.
96. 42 U.S.C. § 13661(b)(1)(A) (1998); see 24 C.F.R. § 982.553(a)(1)(ii)(A).
97. 42 U.S.C. § 13661(b)(l)(B); see 24 C.F.R. § 982.553(a)(1)(ii)(B).
98. 42 U.S.C. § 13661(b)(1); see 24 C.F.R. § 982.553(a)(1)(ii).
99. See supra notes 96-98 and accompanying text.
100. 24 C.F.R. § 982.553(d)(1). The applicants have a right to obtain a copy of the
record and to dispute its accuracy and relevance during the informal review process. Id.
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for three years from the date of the eviction. 0 1 After the initial screening
of tenants, the public housing authority's involvement is limited to
administrative functions such as paying rent to owners10 2 and monitoring
the owner's required duties.' 03
The housing owners also have the power to screen applicants.' 04
The public housing authority's screening process eliminates previous and
current drug users from the Section 8 housing program.10 5 Once a tenant
is admitted, it is the responsibility of the owner to screen the tenant
before signing a lease. 0 6 As in normal landlord-tenant rental situations,
the owner can choose not to allow a potential tenant to live in the offered
housing. ° 7 Like public housing authorities, if owners discover that an
applicant was evicted from housing in the last three years, the owners
must deny the applicant's request for housing.' 0 8 Otherwise, the owner is
given great discretion in screening applicants. 0 9 The owner can use the

101. Id. § 982.553(a)(1)(i).
This section allows public housing authorities the
discretion to admit households that were evicted due to drug use if the drug user has
successfully completed a supervised drug rehabilitation program approved by the public
housing authority, or if the circumstances leading to the eviction no longer exist
(household member has died or is imprisoned). See id. Pearlie Rucker was relieved of
her eviction penalty because her drug-using daughter was sent to prison and therefore
posed no further threat to the health and safety of the neighborhood. Dep't of Hous. &
Urban Dev. v. Rucker, 535 U.S. 125, 128 n.l (2002).
102. See 24 C.F.R. § 982.31 l(a). "Housing assistance payments are paid to the owner
in accordance with the terms of the HAP contract." Id.
103. See id. § 982.452(b). The owner is responsible for:
(1) Performing all management and rental functions for the assisted unit ....
(2) Maintaining the unit in accordance with [housing quality standards],
including performance of ordinary and extraordinary maintenance.
Id
104. See id. § 982.307(a)(2).
105. See supra notes 94-103 and accompanying text. The Section 8 housing program
is the actual assistance program. See generally 24 C.F.R. § 982.553. Tenants are
screened to see if they are eligible to receive federally subsidized rent payments. Id.
106. See 24 C.F.R. § 982.307(a)(2). "The owner is responsible for screening and
selection of the family to occupy the owner's unit. At or before PHA approval of the
tenancy, the PHA must inform the owner that screening and selection for tenancy is the
responsibility of the owner." Id.; see also id. § 5.85 1(a).
107. See id. § 5.85 1(a); id § 5.855(a).
108. Section 5.854(a) provides:
(a) [Owners] must prohibit admission to [their] federally assisted housing of an
applicant for three years from the date of eviction if any household member has
been evicted from federally assisted housing for drug-related criminal activity.
However, [the owners] may admit the household if:
(1) The evicted household member who engaged in drug-related criminal
activity has successfully completed an approved supervised drug rehabilitation
program; or
(2) The circumstances leading to the eviction no longer exist ....
Id. § 5.854(a).
109. See generally id. § 5.851(a); id § 5.855(a); id. § 982.307(a)(3).
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standards set forth in the HUD regulations 1° or use personal standards
during screening.' 11 Initial screening by both the public housing
authorities and owners helps to "weed out" possible problem tenants; but
must use other means to rid the
once the lease is signed, the owner
12
housing unit of criminal conduct."
2.

Procedures To Evict Section 8 Housing Tenants

As in normal landlord-tenant law, the eviction process for Section 138
housing tenants falls within the scope of power of the housing owner.'
To evict for illegal drug activity, the owner must include a lease
provision alerting the tenant to the consequence that any drug use or sale
on the premises by any person under the tenant's control is grounds for
eviction. 1 4 The statutory provisions regulating drug activity for public
and Section 8 housing are almost identical; they differ only in how they
define the proximity to the home where a drug occurrence would cause
eviction.11 5 If the tenant engages in any activity prohibited by the lease
that threatens "the health, safety, or right to peaceful enjoyment of the
premises by other residents," the tenant--or the entire household-may
be evicted. 1 6 The landlord is responsible for protecting the housing unit
110. See, e.g., id. § 982.307(a)(3).
111. See id § 5.851(a). "The provisions of this subpart do not constrain your
authority to screen out applicants who you determined are unsuitable under your
standards for admission." Id.
112. Namely, this means violation warnings to tenants or eviction.
113. See supra note 90.
114. See 24 C.F.R. § 5.858; id. § 982.310(c)(1).
115. The statute for Section 8 housing says "on or near" the premises whereas the
statute for public housing says "on or off' the premises. See supra note 4; see also 42
U.S.C. § 1437f(d)(1)(B)(iii) (2002) (requiring leases to contain a provision outlining
eviction for drug use for tenant-based funding programs). The Section 8 housing statute
provides:
[D]uring the term of the lease, any criminal activity that threatens the health,
safety, or right to peaceful enjoyment of the premises by other tenant[s] ...
persons residing in the immediate vicinity of the premises, or any drug-related
activity on or near such premises, engaged in by a tenant of any unit, any
member of the tenant's household, or any guest or other person under the
tenant's control, shall be cause for termination of tenancy.
42 U.S.C. § 1437f(d)(l)(B)(iii).
116. 24 C.F.R. § 982.310(c)(2)(i)(A)-(C). The provision setting out the lease
requirements for all criminal activity reads:
(i) The lease must provide that the owner may terminate tenancy for any of the
following types of criminal activity by a covered person:
(A) Any criminal activity that threatens the health, safety, or right to peaceful
enjoyment of the premises by other residents (including property management
staff residing on the premises);
(B) Any criminal activity that threatens the health, safety, or right to peaceful
enjoyment of their residences by persons residing in the immediate vicinity of
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and those around that unit."7
To evict for a lease violation, the owner must prove that a tenant,
another household member, or a guest engaged in drug-related criminal
activity. 18 Violation of the lease in this situation is only for drug-related
criminal activity. This discussion does not include other possible lease
violations, such as nonpayment of rent or violent activities by a tenant.
To meet their burden, owners need not prove that there have been
any arrests or convictions, only that drug activity has occurred on the
premises. 19 Like the public housing authorities, owners have access to
criminal information to help them meet their evidentiary burden' 2 0 in
order to evict the violator or the entire household. 21 Because of privacy
issues, owners cannot directly obtain criminal records.122 Instead, the
public housing authorities obtain the records 23 and determine for the
12 4
owners whether there is a history of drug use.
Once an owner determines that illegal drug use has occurred on the
premises, the owner has the right to proceed with legal action against the
Section 8 tenant. 25 To properly evict, the owner must gather all of the
evidence proving the illegal use and initiate a court proceeding. 126 The
owner must also serve the tenant with the proper eviction notice,1 27 by

the premises; or
(C) Any violent criminal activity on or near the premises by a tenant, household
member, or guest, or any such activity on the premises by any other
person
under the tenant's control.
Id.; see also id. § 5.859(a) (addressing when the owner of project-based housing is
specifically authorized to evict other criminals).
117. Id. § 982.404(a).
118. Id. § 5.861; id § 982.310(c).
119. Id. § 982.310(c)(3). "The owner may terminate tenancy and evict... if the
owner determines that the covered person has engaged in the criminal activity, regardless
of whether the covered person has been arrested or convicted for such activity and
without satisfying the standard of proof used for criminal convictions." Id.
120. See id. The burden is low because the proof does not have to be in the form of
an arrest or conviction for illegal drug activity. See id. § 5.861.
121. Id. § 247.3(a)(3); see id. § 5.90 1(a).
122. 42 U.S.C. § 1437d(q)(1)(A) (2000).
123. If the owner requests additional criminal infornation about the tenant, the public
housing authority makes a request to the National Crime Information Center, police
departments, and other law enforcement agencies to gather information regarding the
criminal conviction records of adult applicants. -d.
124. Id. § 1437d(q)(l)(B).
125. 24 C.F.R. § 247.6(a); id. § 982.310(c)(3).
126. See id. § 982.310(f). "The owner may only evict the tenant from the unit by
instituting a court action." Id. "The landlord shall not evict any tenant except by judicial
action pursuant to State or local law .
I..."
Id. § 247.6(a).
127. Id. § 982.310(e)(2)(i). "Owner eviction notice means notice to vacate, or a
complaint or other initial pleading used under State or local law to commence an eviction
action." Id.
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either providing a statement of the reasons for the termination 28 in the
actual eviction notice or sending a separate written notice. 129 The notice
of termination should inform the Section 8 tenant of the date the tenancy
will be terminated 30 and be delivered by first class mail and in person to
31 The owner must also give notice to the public
the home of the tenant.'
32
housing authority.
The Department of Housing and Urban Development encourages
the owners to consider many factors relevant to a particular eviction case
when deciding whether to evict for illegal drug use. 133 These factors are
also useful to an owner in deciding whether all residents or solely the
individual violator will be evicted. 34 An owner should look at the
seriousness of an offense 135 and the extent of the innocent tenants'
128. Id. § 247.4(a)(2). The owner must "state the reasons for the landlord's action
with enough specificity so as to enable the tenant to prepare a defense." Id.
129. Id. § 982.310(e).
(1) Notice of grounds.
(i) The owner must give the tenant a written notice that specifies the grounds
for termination of tenancy during the term of the lease. The tenancy does not
terminate before the owner has given this notice, and the notice must be given
at or before commencement of the eviction action.
(ii) The notice of grounds may be included in, or may be combined with, any
owner eviction notice to the tenant.
Id.
130. Id. § 247.4(a). The notice shall:
(1) [s]tate that the tenancy is terminated on a date specified therein; ... [and]
(3) advise the tenant that if he or she remains in the leased unit on the date
specified for termination, the landlord may seek to enforce the termination only
by bringing a judicial action, at which time the tenant may present a
defense ....
Id.
131. Id. § 247.4(b). Notice shall be served by "[s]ending a letter by first class mail"
and by "serving a copy of the notice on any adult person answering the door at the leased
dwelling unit .. " Id.
132. See id. § 982.3 10(e)(2)(ii).
133. These factors are the same for both project-based and tenant-based housing. See
id. § 5.852(a)(l)-(7); id. § 982.310(h)(1)(i)(vii). Section 5.852 tells the owners to
consider:
(1) The seriousness of the offending action;
(2) The effect on the community of denial of termination or the failure of the
responsible entity to take such action;
(3) The extent of participation by the leaseholder in the offending action;
(4) The effect of denial of admission or termination of tenancy on household
members not involved in the offending action;
(5) The demand for assisted housing by families who will adhere to lease
responsibilities;
(6) The extent to which the leaseholder has shown personal responsibility and
taken all reasonable steps to prevent or mitigate the offending action; and
(7) The effect of the responsible entity's action on the integrity of the program.
Id. § 5.852.
134. See id. § 5.852(a); id § 982.3 10(h).
135. Id. § 5.852(a)(1); id. § 982.310(h)(I)(i).
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knowledge of the criminal activity.' 36 The owner can also consider
evicting offenders only, but must determine with reasonable assurance
that the offender will not return to the unit.' 37 Finally, the owner has the
ability to allow the tenants to remain in the housing unit with the
stipulation that the offender must successfully complete a supervised
rehabilitation program.138
3.

Rucker and Section 8 Housing Evictions

The "projects"'' 39 are often stigmatized as being an unclean and
unsafe place to live. 140 To rid these housing developments of these
problems, Congress gave public housing authorities the power to evict
any drug offenders and their families for first time drug offenses, even if
the head of the household or other innocent members did not know,
could not foresee, or could not control the behavior of the other
occupants. 14 The Rucker decision did not extend its analysis to Section
8 housing and limited its discussion to public housing evictions pursuant
to 42 U.S.C. § 1437d. 142 The following observations further support the
exclusion of Section 8 housing from the Rucker ruling.
First, Section 8 housing evictions are under the control of the
owners of housing units, not the public housing authority. 143 The
Supreme Court held in Rucker that "42 U.S.C. § 1437d(l)(6)
unambiguously requires lease terms that vest local public housing
authorities with the discretion to evict tenants for the drug-related
activity of household members and guests ....
The Supreme Court
clearly says it is within the discretion of public housing authorities to
evict. 145 Section 8 housing evictions, however, are initiated by the owner
of the unit, not the public housing authority.146 HUD regulations also
specify in several sections that the owner may evict only by judicial
47
action. 1
If judicial action is mandatory, it is because HUD wanted the courts
136. Id. § 5.852(a)(6); id § 982.3 10(h)(1)(vi).
137. See id § 5.852(b); id § 982.310(h)(2).
138. See id. § 5.852(c); id. § 982.3 10(h)(3).
139. "Projects" is the common name given to public housing. Howard Husock,
Public Housing's Hidden Costs to Cities, N.Y. SUN, Jan. 7, 2003, available at
http://www.manhattan-institute.org/html/_nys-publichousings.htm.
140. Id.
141. Dep't ofHous. & Urban Dev. v. Rucker, 535 U.S. 125, 136 (2002).
142. See id.
143. See supra notes 87-93 and accompanying text.
144. Rucker, 535 U.S. at 130 (emphasis added).
145. Id. at 136.
146. See supra notes 87-93 and accompanying text.
147. See supra note 126.
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to oversee Section 8 housing evictions to assure that all HUD procedures
are followed and that the tenant can defend against the eviction. 148 If a
tenant can present a defense at a mandatory hearing, the premise of "One
Strike and You're Out" would seem obsolete. 149 Chief Justice Rehnquist
in Rucker stated that "such 'no-fault' eviction is a common 'incident of
tenant responsibility under normal landlord-tenant law and practice."' 15
However, some courts in landlord-tenant evictions require the illegal
drug use to be more than an isolated incident.' 51 Also, most courts allow
tenants to present evidence that the illegal activity was beyond their
152
knowledge as an affirmative defense to the pending eviction.
Although some courts allow no-fault evictions in normal landlord-tenant
cases, most courts take case specific factors 153 into account when
deciding whether to uphold the eviction. 154 It would be an unfair result
complex differently and
to treat low-income tenants in a normal housing
55
more strictly than other full-paying tenants. 1
Second, the statutes governing public housing authorities' and
owners' eviction requirements are different.' 56 The Supreme Court said
that 42 U.S.C. § 1437d gives the public housing authorities discretion to
evict. 157 It also commented that the government is "acting as a landlord
of property that is owned."' 158 Section 8 housing is owned by individual
owners, not the government. 59 The lease provision governing Section 8
148. See supra notes 78-80 and accompanying text.
149. The premise of the "One Strike and You're Out" policy is to allow public
housing authorities the ability to evict after one violation. Defenses would allow the
courts to determine on a case-by-case basis the circumstances surrounding the eviction,
and landlords would have a more difficult time evicting persons without culpability.
150. Rucker, 535 U.S. at 135.
151. See, e.g., Waimanalo Village Residents' Corp. v. Young, 956 P.2d 1285, 1300
(Haw. Ct. App. 1998) (concluding that material noncompliance requires a pattern of
repeated minor violations of the lease, not isolated incidents); Lituchy v. Lathers, 232
N.Y.S.2d 627 (App. Term 1962) (holding that a single, isolated conviction of a tenant for
possessing policy slips was not sufficient to establish that the tenant was using the
premises for an illegal purpose).
152. See generally CONN. GEN. STAT. ANN. § 47a-15 (2002) (allowing the tenant to
show that he/she has no knowledge of the creation of the serious nuisance, i.e., the illegal
sale of drugs); N.C. GEN. STAT. § 42-64 (2002) (stating that an affirmative defense to
eviction is that the tenant did not know or have reason to know about the criminal activity
or had done everything that could be reasonably expected to prevent the criminal
activity).
153. See, e.g., supra note 133.
154. See supra notes 151-52.
155. The public housing authorities' goal is to find responsible landlords that help
low-income families blend into normal communities, which in turn helps them to make
an easy transition to self-sufficiency. Strategic Plan, supra note 14.
156. See supra note 4; supranotes 87-93 and accompanying text.
157. Dep't of Hous. & Urban Dev. v. Rucker, 535 U.S. 125, 130 (2002).
158. Id. at 136.
159. See supra notes 50-57 and accompanying text.
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housing16 is not mentioned in Rucker.' 61 Based on the reasoning of the
Supreme Court and the differences in the statutes, Rucker is not binding
on lower courts deciding Section 8 housing evictions.1 62 If Rucker is not
binding, courts are given deference to force owners to look at the factors
surrounding the illegal drug use and to enforce the innocent tenant
policy.
Third, the HUD regulations set forth factors that owners can
consider within each circumstance to determine whether to evict a
tenant. 63 Although the regulations state that owners "may" consider the
factors, a post-Rucker judicial decision held that an examination of the
factors surrounding the circumstances is necessary to determine whether
a landlord's discretion is properly used. 164 This holding is at odds with
Rucker's seemingly unambiguous holding,165 proving all too clearly that
courts are confused as to the proper holding of Rucker.
Finally, Chief Justice Rehnquist reasoned that Congress passed 42
U.S.C. § 1437d()(6) in response to the increase in terror caused by drug
166
dealers in public and other federally assisted low-income housing.
The discretion to evict is given to the public housing authorities because
they are in "the best position to take account of, among other things, the
degree to which the housing project suffers from 'rampant drug-related
or violent crime.','167 Unlike public housing tenants in "projects,"
Section 8 tenants live in normal neighborhood apartments and homes. 68
These homes are owned by private landlords that in most cases rent to
other, non-federally assisted tenants. 69 Because groups of low-income
people are not living together in "projects," these areas are not as likely
to be "rampant" with drug-use and crime.

160. See supra note 115.
161. See Rucker, 535 U.S. at 127 (deciding only that 42 U.S.C. § 1437d(/)(6)
delegates the power of the public housing authorities to evict).
162. See supra notes 156-61 and accompanying text; infra notes 167-70 and
accompanying text.
163. See supra note 133.
164. Oakwood Plaza Apartments v. Smith, 800 A.2d 265 (N.J. Super. Ct. App. Div.
2002) (remanding the case to the trial court to determine whether the removal of the
illegal drug user was permanent, whether drug treatment was undertaken, and the final
criminal punishment given to the drug user).
165. Rucker, 535 U.S. at 130.
166. Id.at 127.
167. Id. at 134.
168. See supra notes 50-57 and accompanying text.
169. See supra notes 50-57 and accompanying text.
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C. Can Public Housing Authorities PunishDrug Offenders and Their
Family Members by TerminatingAssistance?
It would seem logical that if the public housing authority can deny
admission to federally subsidized housing, it would also be within its full
discretion to terminate assistance when someone in the household is
caught using or selling drugs. The public housing authority has the
power to terminate assistance for drug activity in two ways. First, if the
public housing authority proves that a household member has been
convicted of a drug-related criminal activity, the public housing authority
Second, public housing
can immediately terminate assistance. 70
authorities set standards that allow for eviction.17 If the public housing
authority knows that current drug use is going on or that there has been a
pattern of drug use in the household, the tenant and household are
reevaluated pursuant to the standards set forth by HUD. 172 If, after such
evaluation, the illegal drug use meets the standards for eviction, the
17 3
tenant and entire household can have their assistance terminated.
Evidence of criminal activity need only be proven by a preponderance of
tenant has been arrested or
the evidence, regardless of whether the
174
activity.
drug
criminal
the
for
convicted
Under normal landlord-tenant situations, an owner may evict if the
tenant does not pay rent or is repeatedly late with rent payments.' 75 But,
under the regulations governing termination of tenancy of Section 8
housing tenants, an owner may not evict a housing tenant because of
nonpayment of rent by the public housing authority. 176 The family is
responsible to pay only the rent that is not covered by the Housing
Assistance Payment contract 77 between the owner and the public
housing authority. 78 If the public housing authority does not pay the
subsidized payments 79owed, there is still no lease violation and no
grounds for eviction.'
Public housing authorities can terminate assistance, but owners

170.

24 C.F.R. § 982.553(b)(1)(ii) (2002).

171.
172.
173.
174.

Id. § 982.553(b)(1)(i).
Id.
Id.
Id. § 982.553(c).

175.
176.
177.

See, e.g., supra note 90.
24 C.F.R. § 982.3 10(b).
See supra note 55.

178.

24 C.F.R. § 982.310(b)(1). "The family is not responsible for payment of the

portion of the rent to owner covered by the housing assistance payment under the HAP
contract between the owner and the PHA." Id.
179. Id. § 982.3 10(b)(2). "The PHA failure to pay the housing assistance payment to
the owner is not a violation of the lease between the tenant and the owner." Id.
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cannot evict for nonpayment of rent by the public housing authorities. 180
It can be concluded then that the public housing authorities cannot
terminate assistance until after the owner initiates a court action and
succeeds in evicting the tenant. Once evicted, the public housing
authorities owe no duty to the owner and the assistance payments to the
tenant can be terminated. After a tenant has been evicted and assistance
assistance for three
is terminated, the tenant is not eligible to receive
81
years from the date the assistance was terminated.1
D. Answered Questions: Section 8 Falls "Without" the Rucker
Decision
Public housing authorities have a limited role in the direct
regulation of Section 8 housing tenants. 182 Although they can screen
potential tenants for the housing assistance program, once in the program
Section 8 housing tenants usually receive assistance for many years.1 83 It
then becomes the job of the owner to protect the integrity of the housing
unit and neighborhood, and to ensure residents' safety by ridding the area
of known drug offenders. 84 The owners are given great discretion to
deal with problem tenants. 85 Even with the owners' -unconstrained
power to evict, courts still play an active role in the ultimate eviction
decision.186 HUD regulations encourage courts to balance factors, and
courts frequently strive to protect innocent people from being punished
for the actions of others. 187 The Rucker decision took that freedom away
from the courts in public housing evictions, but that decision should not
extend to cases involving individual owners in Section 8 housing. Until
the Supreme Court decides otherwise, courts should continue to protect
the community with the lowest consequences to innocent household
members, a policy routinely recognized by normal landlord-tenant law.
IV. The Court's Role: Eviction Proceedings After Rucker
When lives are at danger or illegal activity is uncontrollable, the
1 88
government takes active recourse to prevent further occurrence.
Often, innocent people are hindered by the stricter regulations that are

180.
181.
182.
183.
184.
185.
186.
187.
188.

See supra notes 171-79 and accompanying text.
See 24 C.F.R. § 982.553(a)(1)(i).
See supra notes 67-181 and accompanying text.
See supra notes 94-103 and accompanying text.
See supra notes 104-138 and accompanying text.
See supra notes 104-138 and accompanying text.
See supra notes 125-138 and accompanying text.
See supra notes 143-169 and accompanying text.
See 42 U.S.C. § 1437(a) (2003) (Declaration of Policy).
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enacted to benefit the community as a whole.' 89 Congress's "One Strike
and You're Out" policy is one such example.
The Department of Housing and Urban Development, through
power delegated by Congress, controls public housing projects.190 These
projects allow low-income citizens to live in federally owned housing at
a reduced cost.19 1 Problems with illegal drug activity in these housing
developments have caused HUD to crack down on crime and take
affirmative action in ridding the projects of these problems. 92 The "One
Strike and You're Out" policy allows public housing authorities 193 to
evict after only one lease violation for illegal drug use on the premises. 194
Whole households can
be evicted regardless of the culpability of other
95
household members. 1
After long debate, 196 the Supreme Court decided in March 2002 that
this policy was both allowed and encouraged. 97 The Court concluded
that not only did the plain language allow public housing authorities this
right of protection, but that Congress was actually encouraging its use by
not including an innocent tenant provision.' 98 Now, no matter the
person's age, knowledge, or ability to control the situation, housing
tenants can
be evicted for the illegal drug use of others on their
99
property.

Confusion about appropriate action arose following the Rucker
decision. 200 The Secretary and Assistant Secretary of HUD urged public
housing authorities to use compassion and to look at the circumstances
surrounding the illegal drug use.20 ' Public housing authorities concluded
that the Rucker decision required immediate action when the drug use
provision was violated. 2 Carole Wilson, Associate General Counsel for
189.

Id.

190.

See HUD 's Public Housing Program,supra note 58.

191. See supra notes 50-52 and accompanying text.
192. Dep't of Hous. & Urban Dev. v. Rucker, 535 U.S. 125, 127 (2002).
193. In public housing, the landlords are the local public housing authorities. See
supra notes 58-62 and accompanying text.
194. See Wilson Letter, supra note 5.
195. See Rucker, 535 U.S. at 129-30.
196. See supra notes 29-40 and accompanying text.
197. See Rucker, 535 U.S. at 133-34.
198. See id. at 132. Chief Justice Rehnquist stated that "[s]ection § (sic) 1437d([)(6)'s
unambiguous text is reinforced by comparing it to 21 U.S.C. § 881(a)(7), which subjects
all leasehold interests to civil forfeiture when used to commit drug-related criminal
activities, but expressly exempts tenants who had no knowledge of the activity, thereby
demonstrating that Congress knows exactly how to provide an 'innocent tenant' defense."
Id.
199. See Wilson Letter, supra note 5.
200. See infra notes 215-24 and accompanying text.
201. See Martinez Letter, supra note 7; see also Liu Letter, supranote 5.
202. See Wilson Letter, supra note 5.
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Litigation for the Office of General Counsel for HUD, explained that "a
PHA may evict all members of a household any time the relevant lease
provision is violated... [but,] a PHA has the authority not to evict
anyone in a household simply because the lease provision has been
violated., 20 3 Otherwise stated, public housing authorities should do what
is necessary to prevent drug crimes in the projects; whether it is
necessary to evict an entire household is within their realm of power to
prevent crime.
Although allowed to evict, public housing authorities are urged to
use eviction only as a last resort. 204 HUD's Secretary, Mel Martinez,
sent a letter to public housing administrators after the Rucker decision
asking them to use "compassion and common sense in responding to
cases involving the use of illegal drugs. 20 5 Later, HUD's Assistant
Secretary, Michael Liu, sent a follow-up letter asking the public housing
authorities to balance the policy interests that support the eviction of the
household against factors such as "the seriousness of the violation, the
effect that eviction of the entire household would have on household
members not involved in the criminal activity, and the willingness of the
2 6
head of household to remove the wrongdoing household member.
Although there is no legal bar to prevent housing authorities from
adopting a policy of maximum deterrence,20 7 HUD encourages a plan
that has the most beneficial effect on the housing community as a whole,
with the least detrimental effect on innocent household members.20 8
Once a determination to evict has been made, the court's role is
very limited in the eviction procedure.20 9 When the eviction reaches the
courts, it is their job to determine whether the eviction meets the
requirements of the lease, 210 of Congress's statutory provision211 and the
HUD regulations.21 2 The court should not consider any additional
factors, including factors that HUD's regulations authorize but do not
require.213 Therefore, it is not the court's duty to show sympathy to the
innocent tenants, to balance factors, or to reverse a decision of eviction

203.
204.

Id
See Martinez Letter, supra note 7.

205.

Id.

206. Liu Letter, supra note 5.
207. See Wilson Letter, supra note 5.
208. See supra notes 204-06 and accompanying text.
209. See infranotes 212-16 and accompanying text.
210. Leases must contain provisions detailing reasons for eviction. See supra note 4
for the provision that must be contained in the lease in order to evict for illegal drug use.
211. In this instance, the governing statute is 42 U.S.C. § 1437d()(6) (2000).
212. Title 24 of the Code of Federal Regulations contains the regulations set out by
HUD for all federally funded housing.
213. See Wilson Letter, supra note 5.

PENN STATE LAW REVIEW

[Vol. 108:2

214
unless another procedural requirement is violated.
In Housing Authority of Joliet v. Chapman,21 5 the public housing
authority brought an eviction action against the tenant, Chapman, based
on her son's arrest for possession of marijuana.2 16 The trial court held
that Chapman could not be evicted because she had no knowledge of, did7
2
not consent to, and had no participation in the illegal activity.
Reversing this decision, the appellate court concluded that knowledge is
not a prerequisite to eviction, and the decision to evict by the public
housing authority was upheld.218
A New Jersey appellate court ended up with a different
conclusion. 19
Similar circumstances existed in Oakwood Plaza
Apartments v. Smith, where a Section 8 household was facing eviction
due to the illegal drug use by the head of the household. 220 Although the
appellate court reversed the trial court's decision to prohibit the eviction
of the innocent family members, the court also remanded the decision
back to the trial court with instructions to obtain more information about
the situation before making a final determination.2 2' Specifically, the
appellate court wanted the trial court to determine whether the landlord's
discretion was properly employed by examining the permanency of the
offender's removal, the final punishment in the criminal action against
the offender, and the extent to which any treatment program was
attempted or completed.22 2 Against clear authority, the appellate court
stated, "Rucker does not mandate eviction; it permits it after suitable
weighing of positive and negative factors such as those enumerated in
federal regulations and HUD's June 6 letter. ' 223 This interpretation is
inconsistent with the rationale given by the Supreme Court in Rucker.
Two possibilities can be offered for these differing opinions in the
wake of Rucker. One obvious answer is that the court in Smith was
wrong in its interpretation of Rucker. Rucker clearly says that public
housing authorities have the ultimate power to evict, regardless of the
culpability of the innocent tenants.224 If this is true, the Smith court

214. Id.
215. 780 N.E.2d 1106 (111.
App. Ct. 2002)
216. Id. at 1107.
217. Id.
218. Id. at 1108.
219. See Oakwood Plaza Apartments v. Smith, 800 A.2d 265 (N.J. Super. Ct. App.
Div. 2002).
220. Id at 266.
221. Id.at270-71.
222. Id.
223. Id.at 270. The letter is specifically addressed to public housing authorities and
does not include any indication that the letter was supposed to encompass anything
regarding Section 8 housing tenants. See Liu Letter, supra note 5.
224. 535 U.S. 125, 127-36 (2002).

2003]

ONE STRIKE AND YOU'RE OUT--OR ARE YOU?

greatly deviated from precedent and the Section 8 landlord was unjustly
prevented from ridding the housing unit from known drug offenders. On
the other hand, this was not a public housing authority trying to evict a
public housing tenant. The Smith decision was a Section 8 housing
owner trying to evict a tenant. This would further support the conclusion
that courts in Section 8 housing evictions are not bound by the Rucker
decision.
V.

Conclusion

March 2003 marked the anniversary of the Rucker decision, a case
that has spurred great controversy over its proper use and extent. In
Rucker, the Supreme Court held that 42 U.S.C. § 1437d()(6) requires
lease terms that give local public housing authorities the discretion to
terminate the lease of a tenant when a member of the household or a
guest engages in drug-related activity, regardless of whether the tenant
knew, or should have known, of the drug-related activity.22 5 HUD letters
then encouraged compassion and urged factors to be weighed for each
eviction on a case-by-case basis.226 Section 8 housing owners are unsure
of their eviction power, while public housing authorities hold an
enormous amount of power, with advocates and agencies telling them to
use this power sparingly. The Rucker court was very particular about
specifying the statute in question.22 7 The statute and regulations
governing Section 8 housing evictions are distinguishable, and it would
lead to absurd results to allow the Rucker decision to control Section 8
eviction proceedings. If the Supreme Court wanted to give this broad
eviction power to Section 8 owners, it would have been discussed within
the opinion.
The harsh reality of Rucker on low-income housing is obvious;
courts should follow the Rucker decision for all public housing evictions
that come before them. No matter the culpability of the innocent tenants,
entire household evictions should be upheld unless discriminatory or
otherwise containing procedural defects. Courts confronted with Section
8 housing evictions, however, should use their discretion as to the proper
remedy to rid the housing unit of the offender. Evictions should be
determined after a review of the circumstances surrounding the pending
removal. Courts should try to determine the least restrictive mode of
protection with the most beneficial effect on the community. Contrary
results would be unfair to low-income tenants in Section 8 housing units.

225.
226.
227.

Id. at 136.
See Martinez Letter, supra note 7; see also Liu Letter, supra note 5.
Rucker, 535 U.S. at 136.
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